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WAYS AND MEANS 


The Interstate Commission on Council Development outlines 


a financial program for 1938-39. 


oe is adjacent to Missouri, which has 


no cooperation commission as yet. We have 

serious problems with Missouri, particu- 
larly the matter of reciprocal truck laws. In fact, 
the situation is so serious that our last legislature 
created a special commission on that problem 
and it is already meeting. But there is nobody 
with whom we can deal in Missouri.” With 
these words Senator James O. Monroe of Illinois 
began his remarks to the members of the Inter- 
state Commission on Council Development at 
its meeting on October 29 in Washington. He 
demonstrated again the observation of the Coun- 
cil of State Governments: that it has always been 
easier for the United States to negotiate with 
Siam than for two adjacent states to reach an 
agreement—because until recently there was no 
permanent machinery for interstate codperation. 
Directly across the conference table from Sena- 
tor Monroe sat Missouri’s Secretary of State, 
Dwight H. Brown. These officials of adjoining 
states had never met before. They soon had 
their heads together. Something may come of it. 


Development program 


A three-point program to develop the Coun- 
cil of State Governments and to place the states 
in a better position to use its services was per- 
fected by the Interstate Commission, under the 
able chairmanship of Hon. Ellwood J. Turner, 
member of the Pennsylvania state legislature: 

1. To recommend the appropriation by states 
of a total of $150,000 annually for the support 
of the central secretariat and the various govern- 


mental services of the Council of State Gov- 
ernments; 

2. To promote the organization of Commis- 
sions on Interstate Codperation in states where 
they do not now exist; and 

3. To develop in each of eleven districts, sec- 
retariats similar to that now functioning in Dis- 
trict No. 2. (For outlines of districts, see map 
on back cover.) 

To implement item number one on the pro- 
gram—that of recommending appropriations by 
states for the support of the Council—the Inter- 
state Commission approved a distribution of the 
total annual levy among the states according to 
the percentage of national wealth, national in- 
come, and registered voters in each state. 

In order to improve the cooperation among 
states upon regional matters and to speed up 
organization of district secretariats, the Com- 
mission suggested that meetings of representa- 
tives from all of the codperation commissions in 
each district should be held annually. These 
meetings, it was moved, should bé called by the 
chairman of the commission first established in 
each district. 

At the conclusion of their discussion of ways 
and means for developing the Council organi- 
cally and financially, the delegates engaged in 
a discussion of the specific problems confront- 
ing the various states which require a large 
measure Oi cooperation with other states for 
their proper solution. In addition to the subject 
of bus and truck regulation which was raised 
by Senator Monroe (Continued on page 245) 
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After lunch on Friday, October 29, most of the delegates to the meeting of the Interstate 
Commission on Council Development assembled on the terrace of a Washington hotel for this 
picture. A list of those who were at the meeting appears below: 


Alabama: Senator Will O. Walton; 

Arkansas: Senator Maupin Cummings; 

Connecticut: Representative Noah H. Swayne, and 
Statute Revision Commissioner John D. Thoms; 

Delaware: Senator W. Jennings Poore, and Deputy 
Corporation Commissioner Charles Q. Jackson; 

Illinois: Senator James O. Monroe: 

Indiana: Senator Jacob Weiss, Representative W1!- 
liam E. Treadway, Motor Vehicle Commissioner 
Frank Finney, and Highway Commissioner T. -\. 
Dicus; 

lowa: State Treasurer Leo J. Wegman; 

Kentucky: Hon. William B. Belknap; 

Maryland: Senator Raymond S. Kennedy, Stat 
Budget Director William H. Blakeman, and Secretary 
of State E. Ray Jones; 

Massachusetts: Senator Arthur W. Hollis, Repre- 
sentatives Andrew J. Coakley, Arthur W. Coolidge, 
and Frank W. Smith, Hon. James C. Scanlon, and 
Commissioner of Taxation Henry F. Long: 

Michigan: Representative George A. Schroeder, and 
T. Thomas Thatcher, Council Secretary to House 
Clerk: 

Missouri: Secretary of State Dwight H. Brown: 

Nevada: Hon. Gilbert C. Ross, Administrator, 


Works Progress Administration; 

New Hampshire: Senator William M. Cole. Repre 
sentative Harry D. Sawyer, and Unemployment 
Compensation Administrator Gordon P. Eager; 

Vew Jersey: Judge Richard Hartshorne, Hon. W1! 
liam P. Kennedy, Hon. Joseph C. Paul, Mrs. Mary 
(3. Roebling, and John W. Woelfle: 

New York: Senator Seabury C. 
sentative Harold C. Ostertag, and Tax Commissioner 
Mark Graves: 

Ohio: Senator Emerson Campbell, Representative 
P. E. Ward, and Director of Industrial Relations Ora 
Chapman: 

Pennsylvania: Senator George Woodward, and 


Mastick, Re pre 


Representative Ellwood J. Turner; 

South Dakota: Hon. |. H. Bottum. Jr.. Director of 
Taxation, State Board of Equalization: 

Tennessee: State Planning Commissioner Gerald 
Crmre: 

Virginia: Senator John W. Rust, Tax Commissioner 
C. H. Morrissett, and Hon. W. R. Shands. Division 
of Statutory Research and Drafting: 

Wyoming: Senator Oliver J. Colyer, Representative 
Riley H. Wilson. and State Auditor William “Scotty” 


Jack. 
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(Continued from page 243) and concerning 
which a motion by Senator Jacob Weiss of Indi- 
ana was adopted, these other subjects claimed 
major consideration: 

In district 1: flood control compacts, state un- 
employment compensation, liquor legislation, 
conflicting taxation; 

In district 2: highway safety, crime, unem- 
ployment compensation, banking; 

In district 3: fisheries regulation, stream pol- 
lution ; 

In district 5: liquor control, rights of citizens 
along boundary rivers, stream pollution, flood 
control; 

In district 6: sales, gasoline and liquor taxes, 
and their enforcement; 

In district 7: fishing and conservation, Great 
Lakes water levels, sales taxes, interstate crime 
control, liquor regulations; 

In district 8: state income taxes, uniform sales 
and use tax regulations, water conservation and 
irrigation, control of grasshopper and other 
crop destroying pests; 

In district 9: tax reciprocity, water compacts, 
uniform fish and game laws, prison industries 
agreements; 

In district 10: water problems, transient and 
seasonal labor problems. 

During this discussion of regional problems, 
Maryland’s State Budget Director, William H. 
Blakeman, sat at the conference table by the 
side of Virginia’s Senator John W. Rust. They 
had met there for the first time, brought to- 
gether through the instrumentality of the Coun- 
cil of State Governments, whose central secre- 
tariat is in Chicago, one thousand miles away. 
Independently, these two delegates had sub- 
mitted to the chairman notes which called atten- 
tion to the difficulties between these two states 
with regard to the regulation of fisheries in 
Chesapeake Bay and the Potomac River. Be- 
fore the meeting was concluded, they had ex- 
changed views, had agreed to open correspond- 
ence on the subject, confidently believed that 
their respective Commissions on Interstate Co- 
operation could help them to a satisfactory solu- 
tion of this time worn problem. 

The incidents between Senator Monroe and 


Secretary Brown and between Mr. Blakeman 
and Senator Rust were undoubtedly repeated 
many times around the table as these fifty off- 
cial delegates from twenty-two states sat in con- 
ference morning and afternoon, lunched to- 
gether, dined together; and many of them jour- 
neyed together from Washington to Princeton 
the following day to attend the Harvard-Prince- 
ton football game. 


GOVERNOR COCHRAN 
TAKES COMMAND 


OVERNOR Ropert L. Cocuran of Nebraska 
G was elected president of the Council of 
State Governments at the annual meet- 
ing of the Board of Managers in Washington on 
October 28-29. Senator T. V. Smith of Illinois 
was elected first vice president and will serve as 
chairman of the Board, succeeding Hon. Mark 
Graves, President of the Tax Commission of 
New York, who continues as a member of the 
Board. Hon. Harold C. Ostertag, chairman of 
the New York Joint Legislative Committee on 
Interstate Cooperation, was elected second vice 
president. Hon. C. H. Morrissett, Tax Commis- 
sioner of Virginia, was elected third vice presi- 
dent. These officers will serve until the next 
annual meeting of the Board. 

Governor Cochran succeeds as president of 
the Council, Hon, Paul V. McNutt, former Gov- 
ernor of Indiana and at present, United States 
High Commissioner to the Philippines. 

Commissioner Morrissett was re-elected and 
Senator Maupin Cummings of Arkansas was 
elected to fill vacancies on the Board of Man- 
agers. Their terms will expire in 1942. 

In an evening meeting following the session 
of the Interstate Commission on Council Devel- 
opment, the Board of Managers approved cer- 
tain actions of that Commission and also ap- 
proved the allocation of the Council’s proposed 
$150,000 appropriation schedule proportionately 
among the several states in accordance with the 
plan which was previously endorsed by the 
Commission (see page 243). 

Recommended by the Board was the plan of 
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the New York codperation commission to hold 
a meeting with its congressional delegation to 
discuss the problems of the states in relation to 
the federal tax program. The Board directed 
that consideration of the plan should be sug- 
gested to the various states. Referred to the 
Council’s Interstate Commission on Conflicting 
Taxation was New York’s recommendation 
concerning the calling of a national tax con- 
ference, its proper time, and the advisability of 
the Council’s participation in the organization 
of such a conference. The tax group was given 
authority to act in cooperation with any other 
agencies interested in the question if at any time 
such action seems desirable. 

A motion was adopted approving an effort 
to secure a grant from some foundation for the 
work of the Council’s Interstate Commission on 
Crime. 

On a motion by Senator George Woodward 
of Pennsylvania, the President of the Board of 
Managers was authorized to appoint a commit- 
tee to report back to the next meeting of the 
Council an outline of the relationships between 
the federal, the state and local governments. 


New York District Representative Hubert R. 
Gallagher was asked by the Board to inquire 
into the facts concerning the exhibits by the 
states at the 1939 New York World’s Fair and 
to report back to the next meeting of the Board. 


State-delegate managers 


The section of the Articles of Organization 
dealing with membership on the Board of Man- 
agers was amended by the Board to read in part 
as follows: 

“State-delegate managers: Each state which 
contributes to the support of the Council for any 
year shall be entitled to name one delegate as a 
member of the Council’s Board of Managers 
for that year. This delegate shall be chosen by 
the cooperation commission of that state. He 
may be named at any time after the payment of 
the contribution has been assured by statute or 
otherwise, and he shall serve until the adjourn- 
ment of the next regular legislative session of 
his state. If he ceases to hold official position in 
his state, he shall nevertheless continue to serve 
as a manager until the cooperation commission 
shall designate his successor.” 


GENERAL WELFARE: STATE OR FEDERAL POWER? 


Senator Curtis takes issue with Secretary Perkins, and 


her counsel rebuts. 


Sirs: 

May I take the liberty of pointing out an error 
in the leading article of your issue of SraTe 
GoveRNMENT for October, 1937? I do this not 
in any spirit of criticism but merely to prevent 
a misconception. 

Madam Secretary Perkins in her article on 
page 201 of this issue gives the incorrect impres- 
sion that there is a federal power to provide for 
the general welfare. This seems to me a very 
important misapprehension, especially coming 
as it does from this source, and one that should 
not pass unnoticed. 


I refer to the passage where she says: 

The authority of the federal government relates 
to matters common to the whole nation which can 
be satisfactorily undertaken only by the nation as 
a whole. Some of its powers admit of application 
to employer-employee relationships. For example, 
the powers: 

1. To lay taxes and provide for the general welfare. 

This language certainly gives the impression 
that there is a federal power to provide for the 
general welfare. No such power exists. 

I quote the constitutional provision, being 
article 1, section 8, clause 1, with the insertion 
however of the words “in order” in parenthesis 
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for the reason discussed below: 


The Congress shall have power to lay and collect 
taxes, duties, imposts, and excises, (in order) to 
pay the debts, and provide for the common defense 
and general welfare of the United States. 


There is no doubt that the meaning of this 
provision, as interpreted by the Supreme Court 
of the United States, is as it would read with 
the words in parenthesis added. In short, the 
words “to pay the debts and provide for the 
common defense and general welfare of the 
United States” do not constitute a distinct and 
substantial power, but are connected with what 
precedes them so as to constitute a qualification 
upon them. Mr. Justice Story: in his work on 
the Constitution, sections 907, 908, so states the 
law; and indeed to make the meaning plain 
adds the words “in order” just as they are added 
above. 

The Supreme Court so stated the law with 
great clearness in the case holding the Agricul- 
tural Adjustment Act unconstitutional, United 
States v. Butler, 297 U.S. 1, where the Court, at 
page 64, said: 


The clause thought to authorize the legislation— 
the first—conters upon the Congress power “to lay 
and collect Taxes, Duties, Imposts and Excises, to 
pay the Debts and provide tor the common Detense 
and general Weltare of the United States. . .” It 
is not contended that this provision grants power 
to regulate agricultural production upon the theory 
that such legislation would promote the general 
welfare. The government concedes that the phrase 
“to provide tor the general welfare” qualities the 
power “to lay and collect taxes.” The view that 
the clause grants power to provide for the general 
welfare, independently of the taxing power, has never 
been authoritatively accepted. Mr. Justice Story 
points out that if it were adopted “it is obvious that 
under color of the generality of the words, to ‘pro- 
vide for the common defense and general welfare,’ 
the government of the United States is, in reality, a 
government of general and unlimited powers, not- 
withstanding the subsequent enumeration of specific 
powers.” The true construction undoubtedly is that 
the only thing granted is the power to tax tor the 
purpose ol providing funds tor payment of the 
nation’s debts and making provisions for the general 
welfare. 


There can be no doubt about this, and it 
seems to me unfortunate that a speech by a 
prominent government official should give wide 
currency to the false idea that there is a federal 


power “to lay taxes and provide for the general 
welfare,” a construction incidentally which 
would just suit those persons who seek large 
extensions of federal power. 

LauRENCE Curtis 

State Senator 

Third Suffolk Senatorial District 
Massachusetts 
Sirs: 

I have your letter of October 27 and the copy 
of a communication from Laurence Curtis con- 
cerning my article published in the October 
issue of Stare GovERNMENT. With this I am 
enclosing a reply to this communication pre- 
pared by Gerard Reilly, the Solicitor of this De- 
partment. 

Provision of a page in State GovERNMENT 
for “readers’ comment” seems to me an ad- 
mirable device to secure discussion of the articles 
published. 

Frances PERKINS 
Secretary 
United States Department of Labor 
Sirs: 

The Secretary of Labor has asked me to reply 
to the comments of the Honorable Laurence 
Curtis, a member of the Massachusetts Senate, 
on her article in the October issue of StaTE Gov- 
ERNMENT in which he took exception to a sen- 
tence describing as one of the powers of the 
federal government the power “to lay taxes and 
provide for the general welfare.” Upon re-read- 
ing the precise language of the Constitution I 
submit that this description of the clause comes 
much closer to the literal wording than the 
paraphrase quoted by Senator Curtis. 

I should add, however, that I do not feel that 
even at the present time the meaning of this 
clause is as clear as Senator Curtis is inclined to 
believe. Congressman David J. Lewis, one of 
the foremost students of constitutional history 
in the House, pointed out in the course of the 
debate on the Social Security Bill “a most im- 
portant accident in the history of the Consti- 
tution.” 

“As you read the Washington Convention 
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copy of the Constitution of September 12, just 
three days before final signature, you will find 
that the welfare clause was preceded by a semi- 
colon at the end of the clause on taxation. That 
is, the taxation and welfare clauses were sep- 
arated by a semicolon. I read: 

The Congress shall have power to lay and collect 
taxes, duties, imposts, and excises; 

(Semicolon after excises) 
to pay the debts, provide for the common defense and 
general welfare of the United States. 

“I am reading from the printed intra-Con- 
vention copy of George Washington, who was 
President of the Convention. The copy was 
turned over to a copyist to write out in hand on 
parchment for engrossment, and then a mistake 
occurred. A comma was substituted for the 
separating semicolon. I want to affirm here that 
the journal evidence indicates that members of 
the Convention signing the final Constitution 
three days after were entirely unadvised of the 
displacement of the semicolon by a comma. 

“There was no Convention print of the copy 
they signed. The engrossed written document 
was read to them like documents are read to us 
here from the desk. Of the semicolon they were 
conscious. Printed copies were before the mem- 
bers carrying the semicolon. They had no copies 
of the Constitution they signed.” (Congres- 
sional Record, Volume 79, Part 5, page 5687.) 

In commenting on the oditer dictum of the 
Supreme Court majority in the Butler case, Con- 
gressman Lewis remarked: 

“Judge Story wrote a book on the Constitu- 
tion in which, considering this clause, he said: 

The reading therefore which will be maintained 
in these commentaries is: 

The Congress shall have power to lay and collect 
taxes, duties, imposts, and excises ‘in order’ to pay 
the debts and provide for the common defense and 
general welfare of the United States. 

“Observe, ladies and gentlemen, that Story 
strikes out the dividing comma and in its stead 
inserts the words ‘in order.’ In passing on the 
meaning of the general-welfare clause in the 
A. A. A. case the Supreme Court adopted the 
Story ‘reading’ as expressed through his inter- 
polation. The Court declared: 


We shall not review the writings of public men 


and commentators or discuss the legislative practice. 
Study of all these leads us to conclude that the 
reading advocated by Mr. Justice Story is the correct 
one. 


“Thus, ladies and gentlemen, has a divided 
Court practically interpolated words into the 
Constitution which were not adopted by the 
Convention or by the ratifying states, while at 
the same time, striking out an integral part, the 
comma, adopted by both the Convention and 
the states.” (Congressional Record, Volume 81, 
page 2821.) 

In addition to the foregoing I might point 
out that Senator Curtis apparently assumes in 
his letter that the language “provide for the 
general welfare” adds nothing to the other pro- 
visions of the Constitution enumerating con- 
gressional powers. At this time it is well settled 
by judicial decisions that such an assumption is 
inaccurate. For the case of United States v. 
Butler (297 U.S. 1) by dictum and the case of 
Helvering v. Davis (October term, 1936, No. 
910, decided May 24, 1937) by direct holding 
clearly establish that the spending power of 
Congress “is not limited by the direct grants of 
legislative power found in the Constitution.” 
(United States v. Butler, supra, at page 66.) In 
other words, the power to spend is limited only 
by the requirement that such spending be for a 
national rather than a local purpose. As stated 
in the Helvering decision, “Congress may spend 
money in aid of the ‘general welfare.’ . .. There 
have been great statesmen in our history who 
have stood for other views. We will not resur- 
rect the contest. It is now settled by decision. 
... The conception of the spending power ad- 
vocated by Hamilton and strongly reinforced 
by Story has prevailed over that of Madison 
which has not been lacking in adherents.” 

From the foregoing quotations it is readily 
seen that Congress may spend money in order 
to provide for the general welfare and that 
therefore the general welfare clause does confer 
a power separate and distinct from those subse- 
quently enumerated in the Constitution. 

GeraArD D. REILLY 
Solicitor 
United States Department of Labor 
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1787—THE FEDERALIST— 1937 


“Ambitious encroachments of the federal government on the authority of the 


state governments . . . . would be signals of general alarm.” 


By JAMES MADISON' 
(From the New York Packet, Tuesday, January 29, 1788.) 


ernment or the state governments will have 

the advantage with regard to the predi- 
lection and support of the people. Notwith- 
standing the different modes in which they are 
appointed, we must consider both of them as 
substantially dependent on the great body of 
the citizens of the United States. I assume this 
position here as it re- 


I PROCEED to inquire whether the federal gov- 


that the prepossessions of the people, on whom 
both will depend, will be more on the side of 
the state governments than of the federal gov- 
ernment. So far as the disposition of each to- 
wards the other may be influenced by these 
causes, the state governments must clearly have 
the advantage. But in a distinct and very im- 
portant point of view, the advantage will lie on 

the same side. * * * 4 


spects the first, reserv- 
ing the proofs for an- 
other place. The federal 
and state governments 
are in fact but different 
agents and trustees of 
the people, constituted 
with different powers, 
and designed for dif- 
ferent purposes. The 
adversaries of the Con- 


With the celebration in Dover, Delaware, 
on December 7, of the first ratification, by that 
state, of the United States Constitution 150 
years ago, it seems particularly fitting to re- 
publish the comments which James Madison 
wrote at the time that famous instrument was 
being debated. Governors or their represen- 
tatives from the thirteen original states will 
be in Dover for the occasion. Similar events 
will be held in Pennsylvania, on December 12 
and in New Jersey on December 18. 


local spirit will infalli- 
bly prevail much more 
in the members of Con- 
gress than a national 
spirit will prevail in the 
legislatures of the par- 
ticular states. Every one 
knows that a great pro- 
portion of the errors 
committed by the state 
legislatures proceeds 


stitution seem to have 

lost sight of the people altogether in their rea- 
sonings on this subject; and to have viewed 
these different establishments, not only as mu- 
tual rivals and enemies, but as uncontrolled by 
any common superior in their efforts to usurp 
the authorities of each other. * * * 

The remaining points on which | propose to 
compare the federal and state governments, are 
the disposition and the faculty they may respec- 
tively possess to resist and frustrate the measures 
of each other. 

It has been already proved that the members 
of the federal will be more dependent on the 
members of the state governments, than the lat- 
ter will be on the former. It has appeared also, 


1 Fourth President of the United States and a member 
of the Constitutional Convention. Asterisks indicate omis- 
sions. All stalics are by the editor. 


from the disposition of 
the members to sacrifice the comprehensive and 
permanent interest of the state, to the particular 
and separate views of the counties or districts 
in which they reside. And if they do not suffi- 
ciently enlarge their policy to embrace the col- 
lective welfare of their particular state, how can 
it be imagined that they will make the aggre- 
gate prosperity of the Union, and the dignity 
and respectability of its government, the ob- 
jects of their affections and consultations? * * * 
I mean not by these reflections to insinuate, that 
the new federal government will not embrace 
a more enlarged plan of policy than the existing 
government may have pursued; much less, that 
its views will be as confined as those of the state 
legislatures; but only that it will partake suf- 
ficiently of the spirit of both to be disinclined 
to invade the rights of the individual states, or 
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the prerogatives of their governments. The mo- 
tives on the part of the state governments, to 
augment their prerogatives by defalcations from 
the federal government, will be overruled by no 
reciprocal predispositions in the members. 

Were it admitted, however, that the federal 
government may feel an equal disposition with 
the state governments to extend its power be- 
yond the due limits, the latter would still have 
the advantage in the means of defeating such 
encroachments. If an act of a particular state, 
though unfriendly to the national government, 
be generally popular in that state, and should 
not too grossly violate the oaths of the state off- 
cers, it is executed immediately and, of course, 
by means on the spot and depending on the 
state alone. The opposition of the federal gov- 
ernment, or the interposition of federal officers, 
would but inflame the zeal of all parties on 
the side of the state, and the evil could not be 
prevented or repaired, if at all, without the 
employment of means which must always be 
resorted to with reluctance and difficulty. On 
the other hand, should an unwarrantable meas- 
ure of the federal government be unpopular in 
particular states, which would seldom fail to be 
the case, or even a warrantable measure be so, 
which may sometimes be the case, the means 
of opposition to it are powerful and at hand. 
The disquietude of the people; their repugnance 
and, perhaps, refusal to codperate with the off- 
cers of the Union; the frowns of the executive 
magistracy of the state; the embarrassments 
created by legislative devices, which would often 
be added on such occasions, would oppose, in 
any state, difficulties not to be despised; would 
form, in a large state, very serious impediments; 
and where the sentiments of several adjoining 
states happened to be in unison, would present 
obstructions which the federal government 
would hardly be willing to encounter. 

But ambitious encroachments of the federal 
government, on the authority of the state gov- 
ernments, would not excite the opposition of a 
single state, or of a few states only. They would 
be signals of general alarm. Every government 
would espouse the common cause. A corre- 
spondence would be opened. Plans of resistance 


STATE GOVERNMENT 


would be concerted. One spirit would animate 
and conduct the whole. The same combina- 
tions, in short, would result from an apprehen- 
sion of the federal, as was produced by the dread 
of a foreign, yoke; and unless the projected in- 
novations should be voluntarily renounced, the 
same appeal to a trial of force would be made 
in the one case as was made in the other. But 
what degree of madness could ever drive the 
federal government to such an extremity? In 
the contest with Great Britain, one part of the 
empire was employed against the other. The 
more numerous part invaded the rights of the 
less numerous part. The attempt was unjust and 
unwise; but it was not in speculation absolutely 
chimerical. But what would be the contest in 
the case we are supposing? Who would be the 
parties? A few representatives of the people 
would be opposed to the people themselves; or 
rather one set of representatives would be con- 
tending against thirteen sets of representatives, 
with the whole body of their common con- 
stituents on the side of the latter. * * * 

The argument under the present head may 
be put into a very concise form, which appears 
altogether conclusive. Either the mode in which 
the federal government is to be constructed will 
render it sufficiently dependent on the people, 
or it will not. On the first supposition, it will 
be restrained by that dependence from forming 
On 
the other supposition, it will not possess the 
confidence of the people, and its schemes of 
usurpation will be easily defeated by the state 
governments, who will be supported by the 


schemes obnoxious to their constituents. 


people. 

On summing up the considerations stated in 
this and the last paper, they seem to amount to 
the most convincing evidence, that the powers 
proposed to be lodged in the federal govern- 
ment are as little formidable to those reserved 
to the individual states, as they are indispensably 
necessary to accomplish the purposes of the 
Union; and that all those alarms which have 
been sounded, of a meditated and consequential 
annihilation of the state governments, must, on 
the most favourable interpretation, be ascribed 
to the chimerical fears of the authors of them. 
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WASHINGTON NEWS NOTES 


Farms, labor, taxes and regions are on the capitol menu. 


By The Council’s Washington representative. 


Congress reassembled: Aside from the new 

farm bill that is slowly 
taking shape, Administration leaders in Con- 
gress are not making many promises as to what 
other legislation can be passed during the spe- 
cial session. A strong campaign is being mapped 
for the purpose of forcing a vote in the House 
on the wage and hour bill but the outcome 1s 
still uncertain. Congress is expected to keep 
working on the entire tax structure until the 
regular session starts in January so that it will 
be able to draft a comprehensive tax revision bill 
—one that will not be limited to the taxes most 
objected to by business. Altogether, the special 
session will be chiefly important for setting the 
stage and getting things ready for action after 
January. 


Regional Authorities: The three regional plan- 

ning bills left hanging 
when Congress adjourned last summer are be- 
ginning to receive attention again. (STaTe Gov- 
ERNMENT, August, 1937) These measures pro- 
pose the creation of region authorities in the 
various drainage basin areas to promote inte- 
grated planning for water use and to expedite 
conservation generally. 

Based on a message that the President sent 
to Congress, all of these bills go beyond plan- 
ning and to a varying degree contemplate the 
establishment of regional authorities clothed 
with administrative powers. Congress 1s some- 
what apprehensive that regional authorities of 
the sort proposed would compete with and 
delay the work of existing agencies both federal 
and state. 


The House committee in charge of the legis- 
lation—the Rivers and Harbors Committee— 
has determined to explore the situation 
thoroughly before it acts. In order to present 


every side of the picture, it has decided to re- 
quest the opinion of state governors. It is under- 
stood that wires will be sent to all the governors 
asking them to make their views known. In 
addition, the committee is considering a pro- 
posal to direct the War Department to submit a 
report unfavorable to the legislation that was 
prepared last spring by the Corps of Army En- 
gineers and that was lost in the shuffle. 

The general impression is that if any bill 
emerges on the subject, it will be toned down 
considerably so as to make certain that the 
regional authorities will only act in an advisory 
capacity. The idea would be to require the 
execution of any programs concocted to be re- 
ferred to Congress and the states involved. In 
this manner it would be possible to prevent any 
short-circuits from occurring whereby the 
regional authorities would acquire direct power 
of their own. 


Land bank salaries taxable: Numerous court 

decisions have es- 
tablished that once state or local governments 
divest themselves of their sovereign powers and 
embark in proprietary enterprises, Federal taxes 
may be assessed insofar as they apply to these 
enterprises. By refusing to grant an appeal in a 
case submitted from Mississippi, the Supreme 
Court has in effect ruled that the same theory 
may be applied to Federal activities. The case 
involved the imposition of the Mississippi in- 
come tax on the salary of an officer of a Federal 
Land Bank. The Land Bank official claimed 
immunity on the ground that the collection of 
the tax would impose a burden on a Federal 
instrumentality. The lower courts held, how- 
ever, that the functions of the Federal Land 
Bank are not predominantly governmental, and 
that tax immunity could not be claimed. 
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ILLINOIS CALLS ON KANSAS 


— and finds Kansas at home 


By T. V. SMITH 


HEN the mountain will not come to Mo- 
\ NV hamet, goes Mohamet then to the moun- 
tain. The Kansas Legislative Council, 
which has become a light on a hill if not a 
veritable hill itself, was heavily preoccupied this 
mid-November with its own problems. It hap- 
pened so, just at the time that the new Legisla- 
tive Council of Illinois was most in need of light 
upon similar problems, including the problem 
of its own organization and function. So upon 
invitation to invite, the Kansas Council invited 
its Illinois imitator to attend one of its regular 
quarterly meetings at Topeka. 

When we angled and accepted this invitation, 
sixteen out of our twenty-two members, we did 
not suficiently know what we did not know as 
to know what to expect. We knew that the 
Kansas Chamber of Commerce, which had 
sponsored and supported the Kansas Council, 
would give the two Councils a courtesy dinner. 
We assumed that we would there be plenteously 
fed and treated decorously throughout by fel- 
low-legislators in Kansas. We did not foresee 
that we should be taken behind the serious 


THE AUTHOR of this article, as most of our 
readers know, combines the scholastic life of 
Professor of Philosophy at the University of Chi- 
cago with the active politics of the Illinois Senate. 
He has a 1.000 batting average in the legislature, 
having introduced during his term which began 
in 1935 only one bill and that having been enacted 
into the law creating the Illinois Legislative Coun- 
cil, which he now serves as chairman. 

Long identified with the American Legislators’ 
Association and the Council of State Govern- 
ments, he has served on the Council’s Board of 
Managers since 1935, was last month elected first 
vice president. Known on the campus as “T. V.”, 
and in the state capitol as “Tom”, he is better 
known to thousands of radiauditors who listen 
with interest to his droll soft voice and confuse it 
with that of Alexander Woollcott as plain Tom 
Smith of Texas and Illinois. 


scenes of legislative statesmanship guided by the 
Chamber of Commerce of Kansas. Nor had we 
the right to expect that we would be seated with 
the Legislative Council of Kansas, be encour- 
aged to participate in the debates, attend com- 
mittee meetings, rate a special committee to 
answer in detail such questions as were not 
answered in public. 

Such was the case, however, as for two days 
and one night (November 18-19, 1937) Illinois 
legislators rubbed elbows with Kansas legisla- 
tors, and got what modest inexperience always 
stands to get from gracious experience. We 
were treated as earnest learners by those them- 
selves intent upon learning a better legislative 
way. We were even told, above a whisper, where 
Kansas got non-Kansas money to support their 
research staff during the initial trial! No greater 
love hath one legislator for another, than that 
he’d tell him where loose money is supposed 
to be. 

Whatever the diverse motives that may have 
taken us to Kansas, we came back with a com- 
mon observation: that the Kansas Legislative 
Council represents a fruitful combination of po- 
litical sagacity and scientific intelligence—a 
combination worthy of emulation and exten- 
sion. We saw there in Topeka twenty-five lead- 
ers from House and Senate, captained by Lieu- 
tenant-Governor W. M. Lindsay and Speaker of 
the House Henry Buzick under the secretary- 
ship of the Revisor of Statutes, Franklin Corrick, 
recognizing the limits of political finesse and 
asking a research staff to take up when political 
talk reached its limits of fertility. We saw Dr. 
F. H. Guild, of the University of Kansas, and a 
staft of research assistants, accepting gladly this 
role of gathering facts upon problems which 
could not be solved, or would be poorly solved, 
without such research facts. 

We saw growing out of this sustained prac- 
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tical codperation a new theoretical appreciation 
of the two sides of legislation—the practical and 
the speculative, the political and the scientific. 
Policy, as an audacious gesture at the future, is 
less audacious when bosomed upon the broad 
basis of understood precedents and armored 
with probable facts issuing from indisputable 
trends. We were told by members of the Coun- 
cil not only that the research department was 
indispensable but that it was the chief thing 
about the whole Council idea. We were assured, 
on the other hand, by the research men that 
their political colleagues overestimated the part 
played by the research men and underestimated 
the high importance of the Council in prescrib- 
ing problems rewarding for research, in present- 
ing alternatives of policy to be investigated, then 
in embodying the results in bills,and generally in 
mediating to public opinion and legislative pride 
and power the fruits of scientific intelligence. 

No doubt the politicians must stand the gaff 
under any system. Facts, however profuse, do 
not make choices: only men make choices. 
Whoever dares fate with the proposal of a policy 
affecting other men, must be prepared for sur- 
prises and must be courageous to see his choice 
through or to bear the brunt of back-tracking. 
The research end of the Council can, however, 
minimize such mistakes as arise from remedi- 
able ignorance. This is insurance, not absolute, 
but insurance to which the legislature is entitled 


in a business so replete with difficulties and dan- 
gers. Such was the widespread opinion brought 
back to Illinois from the Kansas visit. Indeed, 
so impressed was the Illinois delegation with 
Council achievement and Council technique in 
Kansas that some of us wondered that Kansas 
does not advertise its achievement the more. 


With all the trumpets blowing 
and the flaring flags unfurled, 
You have to take your mousetrap 
to the markets of the world; 
For who will buy your mousetrap 
or will put it to the test, 
Before it’s puffed and glorified 
as better than the best? 


Be that question rhetorical or otherwise, we 
were impressed by Kansan caution as well as 
by Kansas courtesy. We hope, imitating their 
modesty and profiting from their experience, to 
keep the legislative will alive continuously in 
Illinois, as are the executive and judicial wills. 
We may not all at once, as the preamble to our 
statute has it, “conserve legislative time, save 
unnecessary expense, improve ensuing debate, 
and restore legislative activity to the high place 
in government and public esteem which it mer- 
its.” But we set out on our journey with hope 
more realistic and not less bright as a result of 
our visit to the Kansas Council. It is not lack 
of good will but lack of social inventiveness 


The Topeka Datly Capttal 


Members of the recently-created Illinois Legislative Council were onlookers when the Kansas Legislative 
Council met in Topeka, Kansas, at the statehouse November 18, 19, and 20. In the picture leaders of the two 
Councils are shown in conference. Left to right: Senator T. V. Smith, chairman of the Illinois Council; 
Hon. Henry S. Buzick, speaker of the Kansas House of Representatives and assistant chairman of the 
Kansas Council; Lieutenant-Governor W. M. Lindsay, chairman of the Kansas Council; Hon. Ben- 
jamin Adamowski, majority floor leader of the Illinois House of Representatives; and Hon. Louie E. | 

Lewis, speaker of the Illinois House of Representatives. 
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which stays the march of man. Kansas has fur- 
thered the success of a helpful social invention. 
The whole idea of interstate reciprocity was 
dramatized by the fact that Henry Toll, Execu- 
tive Director of the Council of State Govern- 
ments, graced with his presence this interchange 
between Kansas and Illinois. As the two Coun- 
cils sat together in pedagogical cooperation, Sen- 
ator Toll elaborated by invitation the proposal 
before the Kansas Council that Kansas become 
the thirty-sixth state to establish a Commission 
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on Interstate Cooperation. Illinois went into 
this kingdom of amity only, I hope, one lap 
ahead of Kansas. By the adherence of one state 
after another this great American cause of co- 
operation moves forward yet on an axis still 
voluntary. Long may it be so! 
That is not the voice of our proud states, 
The voice that whispers, 
“This will last forever,” 
Or any voice repeating, 
“Never, never!” 


THE LIBRARY COMMITTEE 


Reports on taxation and digests of opinions. 


lative Council there was issued in October 
a Summary History of Kansas Finance 
(1861-1937). Comprehensive, factual, reinforced 
by numerous tables and charts, it presents an in- 
clusive study of the state taxes, the principles 
and policies behind them, and a treatment of 
the state’s receipts, disbursements, and indebted- 
ness. Summarizes the report: “From a fiscal 
point of view, the general property tax is now, 
and always has been, more important in the 
Kansas system than all other taxes together.” 
A most palatable and lucid discussion of the 
general problems of taxation is contained in 
David Cushman Coyle’s latest publication, WA 
Pay Taxes?—National Home Library Founda- 
tion, Washington, D. C. (25c). Stating that 
“taxes are a privilege” and the “great bulwark 
of freedom”, the author analizes briefly the vari- 
ous types of taxes as they relate to the various 
taxable sources. The theory of federal budget- 
ary surpluses and deficits for “unrocking the 
boat” in depressions and prosperity is presented. 
Concluding with a plea for organizing the tax 
system, he mentions favorably the studies of 
the Council’s Interstate Commission on Con- 
flicting Taxation, and calls for a central tax 
committee, representing the state and the na- 
tional government. This committee, Mr. Coyle 
believes, should stand “on state compacts rather 
than on the mere Act of Congress.” 


Prec the laboratories of the Kansas Legis- 


The November issue of Harper's includes an 
article on The Tax Jungle, by Chester T. Crow- 
ell. The eight state taxes from which two-thirds 
of the aggregate state revenue is derived are 
discussed in their relation to similar federal 
taxes. Commenting on the hodge-podge of 
federal, state, and local taxes, the author main- 
tains that the “jungle is not primarily the re- 
sult of high taxes, but of the absurd disequi- 
librium, with its consequent injustice.” 


Attorney-Generals’ opinions 


THE ATrorNEY-GENERALS SEcTION of the Coun- 
cil of State Governments has announced that its 
Weekly Digest of Opinions may now be pur- 
chased at a cost of 20 cents per copy. Published 
primarily as a clearing house service for the 
National Association of Attorney-Generals, this 
weekly bulletin contains digests of current opin- 
ions of the 48 state Attorney-Generals, which 
are of widespread interest. From time to time 
entire issues of the Digest are devoted to opin- 
ions on particular subjects of general interest. 

In addition to the opinions, the bulletin con- 
tains references to decisions recently rendered 
and cases currently pending in appellate courts, 
to law review articles, books, official reports of 
other governmental agencies, published 
speeches, and other types of publications which 
may be useful, but not readily or easily found 
in the recognized channels. 
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THE STATES vs. THE FEDERAL GOVERNMENT 


In the case of the Connecticut River Valley compact. 


Efforts of the Connecticut valley states—Connecti- 
cut, Massachusetts, New Hampshire, and Vermont 
—to obtain federal approval on a flood control 
compact fell flat when the Federal Power Commis- 
sion reported to the President that its control over 
power development might be threatened. Even 
though action had already been taken in the state 
legislatures, the bill granting the consent of Con- 
gress was held up and died on the calendar at the 
end of the last session. Specifically, the Power 
Commission objects to the section of the compact 
that gives the state control over power sites in the 


upper reaches of the river system. 

The President indicated that a compact involv- 
ing no such surrender of the authority of the fed- 
eral government could be speedily approved in 
Congress. But the states involved were unwilling 
to reopen the matter since it would mean negotiat- 
ing a new compact. Moreover, they flatly deny that 
the federal government has any paramount juris- 
diction over power sites above navigation limits, 
particularly where it can be shown that such power 
development would not interfere with navigation 
lower down.—R. E. S. 


THE STATES 


Statement from Governor George D. Aiken 
of Vermont: 


The New England States are working firmly 
together for the right to handle our flood con- 
trol problem by interstate compact. 

The insistence of the federal government that 
natural resources of 
our states be turned 
over to it in return for 
the expenditure of fed- 
eral funds (so-called) 
on dams on the Con- 
necticut River tributa- 
ries, appears to be too 
high a price to pay. 

The federal govern- 
ment makes no money, 
has no money, other 
than that contributed 
by the citizens of the 
respective states. New 
England contributes heavily to the federal treas- 


Governor Aiken 


ury, and now we are being asked to surrender 
our birthright for the return of a small part of 
this money to the states which gave it. 

The Connecticut River system presents a New 
England regional problem purely and simply, 
and rather than (continued on next page) 


THE FEDERAL GOVERNMENT 


Statement from the Federal Power Commis- 
sion: 


This Commission is in full accord with the 
analysis and conclusions contained in the mem- 
orandum (a memorandum sent to Congress by 
the general counsel of the Commission oppos- 
ing approval of the compacts), that while the 
Connecticut and Merrimack River Valley com- 
pacts conform to the Congressional policy laid 
down in the Flood Control Act of 1936 in so 
far as they provide for the apportionment among 
the signatory states of the cost of certain flood 
control projects, in other respects they go be- 
yond the purpose and intent of that Act and 
constitute a radical departure from the estab- 
lished policy of the federal government with 
respect to the development and conservation of 
the water power resources of the United States. 

The Commission feels that those provisions 
in the compacts, which, if approved by Con- 
gress, would work a surrender by the United 
States of the federal interest in the water power 
resources of these streams which Congress has 
asserted since 1920, and those other provisions 
which substitute for the present clearly defined 
and long-established federal control over these 
power resources an uncertain, indefinite and 
doubtful control (continued on next page) 
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THE STATES 


(continued from preceding page) surrender 
our rights to local self-government, which 
would be, in effect, the result of meeting fed- 
eral demands, we would forego any benefits 
which might be derived from the construction 
of dams and reservoirs on this system. 

There is no indication that our attitude will 
change. 


Statement from Governor Charles F. Hurley 
of Massachusetts: 

The appointed representatives of the several 
states concerned in the Connecticut River valley 
compact, after intensive consideration of the 
ravages caused by the flood in 1936, and of the 
needs and wishes of 
the people most con- 
cerned, determined 
upon a form of agree- 
ment or compact 
which was presented 
to the legislatures of 
the several states and 
was duly ratified. 

The framers of the 
compact adhered 
strictly to the provi- 
sions of the flood con- 
trol act of 1936 which 
declares that local in- 
terests must provide the lands, easements and 
rights-of-way; must hold the United States 
free from damages due to construction; and 
must operate and maintain the completed 
flood control works. The compact was de- 
veloped in good faith and in complete ac- 
cord with the terms of this Act as written 
and as interpreted at the meeting in Hart- 
ford in March, 1937, when it was impressed 
upon the group by federal officials that the 
inherent rights of the individual states must 
be protected. Neither at that meeting, nor in 
subsequent deliberations in which representa- 
tives of the federal government invariably par- 
ticipated was there a question of ownership or 
control of the land to be utilized for flood pre- 
vention other than (continued on next page) 


Governor Hurley 
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(continued from preceding page) based upon 
the contingency of a possible future agreement 
between the United States and signatory states, 
raise grave considerations of national interest 
which the Commission believes strongly argue 
against the approval of the compacts in their 
present form. 


Excerpts from radio address by Congressman 
Herman P. Kopplemann of Connecticut: 

During the few weeks I have been home, the 
question was asked, Why did not Congress 
ratify the flood control compact ? 

Because, my friends, while the compact is, 
to be sure, a flood control compact, it is also a 
power compact. The law never intended it 
should be a power compact. That is why it was 
rejected by the Federal Power Commission and 
by the administration in Washington.*** 

The Flood Control Act of 1936 called for the 
construction of dams and reservoirs for the sole 
immediate purpose of flood control, to protect 
life and property, and for nothing else. 

But, instead of limiting the compact to flood 
control purposes, the compact commissioners 
of the New England States drafted provisions 
governing the generation of power. Although 
these provisions are phrased in such a way that 
ostensibly the consent of the federal government 
would be required before any power generation 
project by the states or by private utility inter- 
ests could be undertaken, actually the four New 
England States could hold up power develop- 
ment by the federal government for a period of 
999 years; and the government is the people, 
make no mistake about that. 

Naturally neither the Congress nor the Presi- 
dent could agree to anything so flagrantly out 
of line with either existing law or the intent of 
Congress, as it is expressed in the Flood Con- 
trol Act of 1936. 

You may ask, why do I object to a delegation 
of this power control to the states? Because in 
these four states the generation of power is in 
the hands of pri- (continued on next page) 
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THE STATES 


(continued from preceding page) that it should 
be owned and controlled by the state in which 
a reservoir would be located. 

It is must unfortunate that an element foreign 
to the language of the flood control act as writ- 
ten and foreign to the primary purpose of the 
compact itself should now be introduced. The 
people of Massachusetts and, I think I may 
safely say, the people of the four signatory states, 
want flood protection and stand ready to pay 
for it. They are not willing to sign away their 
rights as sovereign states for a remote and 
negligible possibility which may exist in name 
but certainly not in fact to any useful degree. 

Massachusetts wants protection for the little 
homes in the Connecticut valley; it wants pro- 
tection for established businesses, and encour- 
agement for new industries. That is its first and 
its major concern and to that end it feels justi- 
fied in looking to the federal government for 
cooperation and assistance. If to that primary 
purpose can be added later, at the wish of the 
state and at its own expense, subject to the ap- 
proval of whatever federal agencies may be con- 
cerned, such secondary purposes as may appear 
warranted, then surely that is an inherent right 
of the state and should not be denied. 

I have full confidence in the validity of the 
Connecticut River valley compact as drawn, and 
at the same time I have faith to believe that 
when all the facts in connection with it are 
brought to light, ample justification will be 
shown for the provisions incorporated therein 
and Congressional approval will be forthcom- 


ing. 

StaTE GOVERNMENT'S Washington Corre- 
spondent adds the following comment to his 
report on this compact: 


“The War Department has not submitted an - 


official report on the compact but there is rea- 
son to believe that the Corps of Army Engi- 
neers aided the states in drafting it. However, 
the President sat on the army engineers later 
when he heard about it and they have kept 
quiet ever since.” 


THE FEDERAL GOVERNMENT 


(continued from preceding page) _vately con- 
trolled electric power interests.*** 

Very carefully there was inserted in the com- 
pact a provision that it would endure for a 
period of 999 years. What safeguards they tried! 

I make these points to have it clearly under- 
stood that last April I cited the very objections 
which subsequently were voiced by the Federal 
Power Commission and pointed out by the Presi- 
dent. Repeated warnings were given that the 
compact was not satisfactory. Despite these 
warnings the legislatures of the four states gave 
their approval to the compact, and on July 6 the 
commissioners representing the four states put 
their signatures to the document. 

The President is opposed to this compact.*** 
When | went to him on this matter, in language 
so plain that it was the more forceful for its 
plainness, he told me he was against this com- 
pact. And he supported my objections in writ- 


ing. 


Senators insist, but fail 


When the resolution to ratify the compact was 
presented to the Congress, some New England 
Senators insisted upon putting it through, de- 
claring that they would leave the responsibility 
of a possible delay in flood control measures to 
rest upon the White House. An effort was made 
to get the compact through the Senate, and it 
failed.*** 

The Flood Control Act of 1936 states that 
floods are a national menace. I cannot under- 
stand why Vermont and New Hampshire refuse 
to cooperate in effecting a proper flood control 
program for their own good as well as the good 
of their neighbors. I cannot understand why 
they are insisting on rights they do not have 
under the law, ignoring entirely how responsible 
they are for the safety of the rest of New Eng- 
land. Therefore I cannot help but feel that there 
is more in their stubbornness than meets the 

This week I return to Washington. Our fight 
for real flood control protection, our fight for 
lower power and light rates is going to continue. 
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BENCH TENETS 


Supreme Court answers state tax questions. 


HETHER the United States Supreme 
VW\ Court stands as a monster of interest 
groups and subjects the masses to their 
wills, whether it is a body abstracted from so- 
cial changes and limiting itself to strict con- 
structions of constitutional law, or whether it 
uses its power to interpret the law with an eye 
to the social interest, all these views thunder 
incessantly in heated debate. Aloof from criti- 
cism and praise, the dignitaries of the Court 
still hand down decisions, not least among 
which are those on taxation. Iowa, Virginia, 
and Washington are well aware of this. 
November 8 was a big day for Supreme Court 
followers. Of twenty-four cases that had been 
docketed and argued, thirteen received final 
action. Three of these related to state taxation. 


Corporations, bonds 

The Atlantic Refining Company had ap- 
pealed from a decision of the Supreme Court of 
Appeals of Virginia. Its case was against the 
Commonwealth of Virginia. It was protesting 
the state $5000 fee exacted from certain foreign 
corporations. The Supreme Court, however, 
agreed that such a tax, measured by the amount 
of capital stock, is a compensation for a privilege 
the state may either grant or withhold. This 
entrance fee does not represent either the 
amount of property, or the business being done, 
and hence is not unconstitutional on the theory 
that it burdens interstate commerce; it does not 
deprive a corporation of its property without 
due process of law, for it is not a tax upon prop- 
erty, but on financial resources; it does not deny 
equal protection of the laws, for it is not dis- 
criminatory. In Virginia, foreign corporations 
are assessed higher entrance fees than the char- 
ter fees of domestic ones, but their taxes after 
admission are lower. 

From the Supreme Court of Iowa had come 
the case of Henry O. Hale et al v. The Iowa 


State Board of Assessment and Review. The 
state’s contention was again upheld. The in- 
clusion as income subject to the lowa personal 
net income tax of interest on school district, 
road, county, and soldiers’ bonus bonds is not 
an impairment of the obligation of contract. 
Although the present state income tax was not 
enacted until 1934, the statutes in existence at 
the time of bond issuances did not afford them 
exemptions, in as much as contracts of exemp- 
tion are limited to property taxes. 


Stevedoring exempted 


Washington did not fare so well in the appeal 
from its Supreme Court of the case of Puget 
Sound Stevedoring Company v. The Tax Com- 
mission of the State of Washington et al. It 
was held that a tax for the privilege of engaging 
in business within the state is an unconstitu- 
tional burden on interstate and foreign com- 
merce, as applied to the business of a stevedor- 
ing company, when the loading and discharging 
is of vessels engaged in interstate or foreign 
commerce by longshoremen subject to the con- 
trol of the company. The tax, however, is con- 
stitutional in so far as it is applicable to 
collecting longshoremen and supplying them to 
vessels without directing or controlling the 
work. In such a case the business is local. 


Puzzles are not games, Court holds 

Jig-saw picture puzzles are not subject to 
the federal excise tax as “games and parts of 
games” within the meaning of Section 609 of 
the Revenue Act of 1932. (White, etc. v. Aron- 
son, Trustee.) The jig-saw picture puzzles, in 
the opinion of the United States Supreme Court, 
cannot be held taxable on the theory that “the 
effort properly to arrange the pieces was for 
amusement or diversion and amounted to a 


game.”—The United States Law Week. 
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MORE TALK, LESS ACTION 


In the field of conflicting taxation. 


By HAROLD M. GROVES 


Professor of Economics, University of Wisconsin 


looks like a tangled mess of confusion and 
duplication. That this should be so is 
much easier to account for than to remedy. We 
have undergone a very rapid technological ad- 


Ti most critics our so-called tax system 


vancement and with it an equally rapid integra- 
tion of American eco- 
nomic life. Seventy- 
five years ago it took 
twenty-cight days to 
cross the United 
States; sixty years ago 
it took a week; even 
ten years ago it took 
four days; and now 
the trip can be made 
by air-plane in one 
day. Along with this 
contracting time to 
cross the country has 


Harold M,. Groves 


gone increasing trade, 
travel, migration and general interdependence. 
Local self-sufficiency is as extinct as individual 
self-sufficiency. 

In addition to this developing interdepend- 
ence, there has been a steady growth in co- 
operative endeavors through the instrumentality 
of government. This has meant additional 
taxes, and both the federal government and the 
states have been hard put to find new sources of 
revenue and keep budgets balanced. Our tax 
difficulties are mainly due to a lag in political 
institutions as compared with economic ones. 

More specifically, the confusion and duplica- 
tion complained about is a matter of federal 
and state duplication of certain taxes such as 


income and tobacco and gasoline taxes; the in- 
creasing diversity of state tax systems and of 
even tax procedure for a particular tax; the dif- 


ficulty of carving up a national economic system 
into forty-eight different tax bases (jurisdic- 
tional and multiple-taxation problems); and 
the problem of fair competition among the 
states for the location of industry and wealth. 

It is easy to picture the problem of inter- 
governmental relations in taxation, but not very 
easy to recommend a program that has any hope 
for progress in it. The writer suggests the fol- 
lowing as the most likely possibilities: 

(1) Federal aid to the states to help them 
carry their heavy load of responsibility in sup- 
porting education. This would tend to relieve 
the states of considerable pressure which has 
resulted in new and usually bad tax measures 
during the last five years. It would also make 
possible a higher minimum standard of educa- 
tion in which there has developed a decided 
national interest. If the federal government 
insists on some measure of control (as it should) 
in what has hitherto been very predominantly 
a state and local matter, that is but the inevitable 


Mixing theory and practice 

Madison, Wisconsin, is blessed with the state 
university on one hill, the state capitol on the 
other. Down the slope from one and up to the 
portals of the other marches back and forth a con- 
tinual parade of legislators and administrators— 
professors. Harold M. Groves has helped to wear 
the path. His references are Phi Beta Kappa, 
Ph.D. in 1927, a year at Harvard Law, and a pro- 
fessorship in economics at his Alma Mater, Wis- 
consin, since then. His activities across the valley 
from the academic sanctuary started in 1930 
with a seat in the General Assembly, were trans- 
ferred to the State Tax Commission in 1932-33, 
and then reverted back to legislative life, this time 
the Senate, 1935-36. His portfolio is taxation, to 
which he has admixed a digestible blend of the 
theoretical and the practical. 
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consequence of integration in our national life. 
The federal government has very great advan- 
tages in the administration and collection of all 
of the important taxes except the property tax 
and the motor vehicle license tax. The federal 
tax system is capable of very substantial expan- 
sion without departing from defensible taxes. 
To mention one bit of evidence only, it will be 
recalled that less than ten per cent of the eligible 
taxpayers are even called upon to report for 
direct taxes to the federal government. Our tax 
system must move in accord with this fact of 
greater integration, and the development of the 
subvention system, not free from difficulties to 
be sure, is by far the simplest and most feasible 
step in this direction. 


Cooperation may help 


(2) The facilities and the habit of inter- 
state and state-federal cooperation can be much 
developed to good advantage. There is no rea- 
son why states should have different dates for 
the assessment of general property except that 
they got started that way and the case for uni- 
formity of procedure has never been forcefully 
called to their attention. Both the federal gov- 
ernment and the states have information which 
is needed for the proper administration of each 
others’ income tax laws and all concerned have 
been very slow about developing an exchange 
of information. Possibly the day will come 
when the federal government will actually offer 
its service for a fair consideration in the ad- 
ministration of certain state taxes. 

There is much to be said for the crediting 
device (now used in the inheritance tax field) 
and for its extension to the income tax. How- 
ever, the state income tax is not sufficiently 
universal nor is the federal budget in such con- 
dition that the crediting proposal has any seri- 
ous chance of adoption. 

Probably no problem in public finance has 
occasioned more talk and less action than this 
one of intergovernmental relationships. It is a 
field in which indecision is the easy and natural 
outcome of effort and one in which there cannot 
be too much effort expended. Let us hope for 
some gain soon, however modest. 
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SOCIALIZING MEDICINE 
= “the health of the people is the direct 


concern of the government” is the key- 

note of a series of principles and proposals 
drawn up by the Committee of Physicians and 
signed by 430 medical men. Maintaining that 
“close cooperation between physicians, econ- 
omists, and sociologists is essential,” this group 
nevertheless feels that “the medical profession 
should initiate any proposed changes.” 

Besides the principle of governmental respon- 
sibility it believes 

1. “That a national public health policy di- 
rected toward all groups of the population 
should be formulated; 

2. “That the problem of economic need and 
the problem of providing adequate medical 
care are not identical and may require different 
approaches for their solution; and 

3. “That in the provision of adequate medical 
care for the population four agencies are con- 
cerned: voluntary agencies, local, state, and 
federal governments.” 


Utilization of public funds 

The committee under the secretaryship of 
John P. Peters, professor of medicine, Yale 
University School of Medicine, holds that health 
insurance alone does not offer a satisfactory 
solution to the health problem. The first neces- 
sary step is to minimize the risk of illness by 
prevention; the immediate problem is the pro- 
viding of funds for adequate care of the medical 
indigent. These funds to be supplied by local, 
state, and federal governments, according to 
the committee, should be made available also 
for medical education, for research, and to hos- 
pitals that render service to the medically in- 
digent. 

In the allocation of the public funds, the 
committee believes that private institutions 
should be utilized as long as they are in con- 
sonance with the principles, while the public 
health services should be extended by evolution- 
ary process. There should be a functional con- 
solidation of all federal health and medical ac- 
tivities, preferably under a separate department. 
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SECRETARIES OF STATE 


Concerning manuals, mortgages, libraries and pamphlets. 


Connecticut, New York, Oregon Books 

The 1937 Register and Manual of Connecti- 
cut has recently been issued by Secretary of 
State C. John Satti. 658 pages in length, it con- 
tains a complete directory of state and town 
government, and is very usable, due largely to 
its excellent index. This year’s Register and 
Manual includes the extensive changes brought 
about in the state’s government through Con- 
necticut’s reorganization of government legis- 
lation in 1937. 

Traditional excellence is shown in the 111th 
edition of the New York Legislative Manual 
for 1937. Containing 1324 pages this useful 
reference book adequately describes the Empire 
State’s government. This year the Manual con- 
tains a page and a half directory of The Council 
of State Governments which is an official joint 
governmental agency of New York and the 
thirty-four other members of the Council. 

Secretary of State Earl Snell of Oregon has 
recently released the 1937-38 Oregon Blue Book. 
Handsomely illustrated, Oregon’s state manual 
contains good directories of the state, county 
and municipal governments and an especially 
complete directory of agencies of the federal 
government located in Oregon. Adequate, al- 
though well condensed, are the election and 
taxation statistics for 1936, Of particular interest 
to many is a description of Oregon's new state 
house to take the place of her former capitol 
destroyed by fire on April 25, 1935. The cover 
of the Blue Book carries a sketch of the striking 
new edifice. The book is a credit to Oregon. 


Illinois Librarian 


Among the many duties imposed by the Ih- 
nois Constitution upon Secretary of State Ed- 
ward J. Hughes is that of acting as state libra- 
rian. Asa part of his program in popularizing 
the useful work performed by the state library 


and archives division of Illinois, Secretary 
Hughes issues a series of weekly releases to 
newspapers throughout the state captioned “Do 
You Know Illinois?” Each of these releases 
consists of a series of questions and answers 
which range in subject matter from historical 
and biographical interests to commercial and 
agricultural facts. The State Library and 
Archives Division reports a marked revival of 
interest in I[]linoisiana. 


Increased mortgages 

Increased individual financing of motor ve- 
hicle purchases by large automobile corporations 
is reflected in the office of Secretary of State 
Earl Snell of Oregon where during the past 
two months nearly twice as many chattel liens 
on motor vehicles were filed as during the 
same period in 1936 and three times as many 
as during 1935. In Oregon, filing of the liens 
with the Department of State protects the mort- 
gagee in every county. 


Washington takes stock 

Five unusual publications have recently been 
published by Secretary of State Ernest N. 
Hutchinson of Washington. In codperation with 
the University of Washington and the Works 
Progress Administration, Secretary Hutchinson 
has issued the following pamphlets: Potential 
Chemical Industries of Washington, Wood 
Chemical Industries of Washington, Studies of 
Yeasts and the Fermentation of Fruits and Ber- 
ries of Washington, Oyster Culture, and Pro- 
duction Records from Statehood to Now. In 
view of a recent poll conducted by the Insti- 
tute of Public Opinion, which indicated the 
possibility of great trends of population to the 
Pacific Coast in the future, these studies of the 
potentialities of the Northwest should prove of 
interest to a particularly large group of readers. 
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FOR EXTRAORDINARY REASONS 


Governors call to legislatures. 


ut of the right of peaceful difference 
() does progress in democracy come and 

out of differences between public ofh- 
cials are campaign issues born. Every governor 
may call his state’s lawmakers to the special 
session table but the solons may or may not 
choose to partake of the legislative food which 
is served up to them in the call. 


Texas 


On August 23, Texans adopted constitutional 
amendments authorizing state participation in 
certain phases of the social security program. 
But they did not say from whence the money 
was to come. The state also needed money for 
the teachers’ retirement fund. Governor James 
V. Allred called a special session on September 
27 for taxation purposes only. He estimated the 
need at $15,000,000. Legislative snags ripped at 
the omnibus tax bill until only $3,000,000 was 
left. Compromise efforts failed. After a tumul- 
tuous month the bill was declared officially dead 
at 11:56 P. M. on Tuesday, October 26. 

Several side dishes were sufficiently tasty to 
be satisfactorily digested but too many law- 
makers were allergic to one or the other of the 
ingredients in the main dish. None of it had 
been swallowed when they got up from the 
special session table. 

It had cost the state approximately $90,000 
to bring the 182 lawmakers and presiding off- 
cers and the 180 legislative employees together 
for the 30 days. But business must have spent 
considerably more in sending the daily average 
of 200 business men and lobbyists to the session. 

Notice has been given that old age payments 
will be stopped before the first of the year and 
that aid to needy blind, needy children, and 
teachers’ retirement benefits can not be started 
until new revenue is found. 

It has been rumored that Governor Allred 
may break the precedent and seek a third term 


on the issue presented by this inaction. 


Wisconsin 


Governor Philip F. LaFollette had more 
reason to be pleased with the results of the spe- 
cial session which he called on September 15 
and which adjourned on October 16. He asked 
the legislators for many things and they heeded 
his call. 

In a radio address he said, “You may be in- 
terested in the reason why the legislature of 
Wisconsin was able to accomplish more in five 
days of this special session than it did in six 
months of the regular session. There is a very 
simple answer—work.” He had asked the legis- 
lature to become businesslike, to adopt an eight- 
hour day, a six-day week, and to “modernize” 
the rules. 

Appropriations by the special session raise 
the budget over the $70,000,000 mark. 

Outstanding enactment of the session was the 
sweeping reorganization bill which increased 
the power and responsibility of the governor. 
The Board of Control which managed the 
state's correctional institutions was superseded 
by two new departments, a Department of Cor- 
rections and a Department of Mental Hygiene. 
The heads of these departments have already 
been appointed. 

A State Board of Agriculture and Markets re- 
places the three-man commission which di- 
rected the former Department of Agriculture 
and Markets. Administrative duties are vested 
in the hands of a director to be appointed by 
the board. 

Directors replace secretaries as the chief ad- 
ministrative officers in the Industrial, Public 
Service and Tax Commissions. The heads of 
these commissions will not be subject to civil 


service. 
A new Department of Commerce was estab- 
lished to promote business, attract new industry, 
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and to study methods of expanding markets. 
The Governor is to appoint an advisory council 
of twelve to twenty-five members and a director 
to be approved by the council. 

To help the farmer by promoting high 
standards of quality, expand markets, improve 
shipping and merchandising methods, and 
study state farming conditions a quasi-public, 
non-profit corporation, the Wisconsin Agricul- 
tural Authority was established. 

Perhaps more important and more interest- 
ing, too, is the provision creating an interim 
committee of three senators, three assembly- 
men, and a group of state officials to work with 
the Governor in further reorganizing the ad- 
ministrative set-up. With the consent of the 
committee he may shift functions, divisions, 
boards and bureaus as seems most desirable. 
The changes made by the Governor become 
permanent unless rejected by either house of the 
legislature within ten days after the next regular 
session convenes. 


Other Wisconsin measures 


Another major measure was the new chain- 
store tax bill replacing the law which expired 
July 1, with rates about 60% lower. Taxes 
range from $25 on one store to $100 on each 
store in a‘chain of more than 25. Exemptions 
include gasoline stations, cooperatives, volun- 
tary wholesale buying groups, and cheese fac- 
tories. Evasion is curbed by providing that the 
tax cannot be escaped by chain concerns leasing 
stores to operators and managers. 

The legislature did other important things. 
It established a $3,000,000 relief fund to be dis- 
tributed to localities on the basis of need. It 
amended its housing law to permit the estab- 
lishment of municipal housing authorities to 
cooperate with the federal housing program. 
A commission and a board of review to set up 
and administer fair trade practice codes was 
established. The mortgage moratorium law 
was extended two years, applying to contracts 
made prior to July 1, 1935. Many industrial 
commission regulations were written into the 
statutes. The old age pension law was 
liberalized. 


SESSIONS 


There are no legislatures meeting in regular ses- 
sion. 


Now meeting 


Special sessions: Convened: 
Georgia November 22 
Ohio November 29 
Recent adjournments 

Special sessions: Convened: Adjourned: 
Maine October 26 October 29 
Tennessee November 7 November 19 
Texas September 27 October 26 


Wisconsin September 15 October 16 


Regular sessions convening in 1938 


State Will convene Time limit on 
session 

Kentucky January 4 60 days 
Louisiana May 9 60 days 
Massachusetts January 5 None 
Mississippi January 4 None 

New Jersey January 1] None 

New York January 5 None 
Rhode Island January 4 60 days 
South Carolina January 11 40 days 
Virginia January 12 60 days 


Maine and Tennessee 


Maine and Tennessee also heard the special 
session bell in October. The northeasterners had 
to do something about the people’s rejection 
of a referendum providing for old age assistance 
and educational equalization. In three days 
they provided funds for these purposes, tight- 
ened up the liquor laws, provided that the town 
of Albany could dissolve, and created a recess 
committee on income tax legislation. 

The Tennesseeans met on October 11th and 
adjourned on October 30th after a merry scrap. 
Two major laws enacted were the substitution 
of a county unit primary plan for the direct 
vote system and the provision for a registration 
list investigation and “purge.” Friction mark- 
ing this session was carried over into a third 
extra session this year (November 7 to Novem- 
ber 19) although all measures requested in 
Governor Gordon E. Browning’s call were 
enacted. 
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AFTER THE VOTE 


No party can claim a complete victory. 


T's a great game but not everyone can win. 


Thus spoke the voters of Kentucky, New 

Jersey, New York, Pennsylvania, and Vir- 
ginia as they marched from the polls on Novem- 
ber 2. Before the day was done they had chosen 
two governors, 410 state representatives and 
assemblymen, 26 state senators, several Con- 
gressmen to fill vacancies and voted on eleven 
constitutional amendments, as well as selected 
many mayors and councilmen and decided 
numerous local issues. 

A survey of the figures seems to indicate that 
it would be an extremely partisan politico who 
could, on November 3, shout with sincerity, 
“We won!” 


Before and after picture 
Here is the complete state picture as a result 
of the November 2, 1937, elections: 
(D., Democrats; R., Republicans; A.L., Amer- 


ican Labor) 
Before Ifter 


KENTUCKY 
House of Representatives 29.8. 
67 D. 77 D. 
Senate 12 R. OR. 
26 D. 28 D 
New Jersey 
Governor a D. 
Assembly 21 R. 41 R. 
39 D. 19 D. 
Senate 11 R. 13 R. 
OD. 8D 
New York 
Assembly 76 R. 85 R. 
74D. 61D. 
4 ALL. 
VIRGINIA 
Governor 1). D. 
House of Delegates 7R. SR. 
93 D. 95 D. 


Kentucky Constitutional Amendments 


1. To make it possible to submit more than two 


amendments at a time No. 
2. To permit consolidation of certain city and 
county governmental functions No. 


New York Constitutional Amendments: 
1. To raise terms of governor, lieutenant gov 
ernor, comptroller, and attorney general from 
2 to 4+ years Yes. 
. To raise assemblymen’s term from | to 2 years.Yes. 
. To permit defendants in criminal cases to 


tv 


waive jury trials except in capital offenses Yes. 
4. To permit sheriffs to be reelected Yes. 
5. To increase the jurisdiction of the City Court 

of New York No. 
6. To make the New York City Municipal 

Court a constitutional court No. 


New York Bond issue—$40,000,000 for state con- 
struction program Yes. 


Pennsylvania Constitutional Amendments: 
|. To legalize state blind, old age, and mothers’ 
assistance Yes. 
. To permit a graduated personal income tax No. 
. To consolidate the city and county of Phil- 
adel phia No. 
+. To remove the “time lock” now limiting the 
submission of constitutional amendments to 


lv 


five year intervals No. 
5. To permit a $42,000,000 bond issue for state 
buildings No. 


Constitutional convention 

In New York, Republicans secured a majority 
of the 168 delegates to the 1938 state constitu- 
tional convention. This was accomplished with 
the aid of the American Labor party which di- 
vided its endorsements among New York City 
Democrats and Republicans according to the 
views of the candidates. Chief issues in the con- 
vention are expected to include: (1) legislative 
reapportionment; (2) revision of the powers of 
the legislature including consideration of a uni- 
cameral proposal; (3) reform in the state fiscal 
system; (4) consideration of the debt structure 
of the state; (5) revision of the judicial system 
including the possibility of creating a state de 
partment of justice; (6) revision of the home 
rule provisions; (7) creation of new state de- 
partments; and (8) liberalization of the anti- 
gambling laws. The last previous convention 
was held in 1915. 
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